Jury Returns No Cause Verdict: Finds Fence Was in Reasonably Safe Condition
Plaintiff commenced a lawsuit against her cousin after tripping and falling on her property on April 8, 2005. On that date, Plaintiff went to Defendant’s house unannounced to drop off a gift for Defendant’s newborn grandchild.  Defendant was not home at the time.  Plaintiff did not want to leave the gift at the front door, so she went around back to leave it at the back door.  The driveway was separated from the backyard at the time by a chicken wire fence which had been tacked to 4 fence posts.  Plaintiff claimed that the chicken wire fence was down on the ground and that she walked right over it and proceeded to the back porch.  Importantly, she testified at her deposition that she had no problem seeing the fence.  Plaintiff fell on her return trip across the chicken wire.  She claimed that her left pant leg got caught on the fence, causing her to trip and fall.  The emergency room records indicated that she tripped/fell over a fence “about 3 foot high” and there was no mention in the records about her snagging or catching her foot on the fence or about the fence being down on the ground.  Likewise, there was no mention in the ambulance records about her snagging or catching her foot.  

Following her fall, Plaintiff was taken by ambulance to ECMC where she complained of left ankle and left knee pain.  The x-ray of her left knee was normal; however, the x-rays of her left tibia and fibula revealed a trimalleolar fracture with posterior dislocation of the left ankle joint.  She returned to ECMC on April 12, 2005 for an Open Reduction Internal Fixation of the left trimalleolar ankle fracture.  Subsequent MRIs taken in the years following the fall showed progressive post-traumatic arthritis.  Plaintiff had numerous injections over the course of the years following her injury.  In August of 2008, Plaintiff complained to her orthopedic surgeon about continuing problems with the ankle.  Her hardware was palpable and he recommended removal.  That surgery was done in March of 2009.  Her treating orthopedist testified at trial that he felt that she was a candidate for either replacement or fusion surgery.  
Defense counsel had Plaintiff examined by Dr. John Leddy, specializing in sports medicine.  Dr. Leddy concurred with the diagnosis of a trimalleolar fracture and the need for the surgeries.  He, however, disagreed about the progression of the arthritis and the need for replacement or fusion surgery.  

On the issue of liability, Plaintiff’s counsel purchased the exact same chicken wire fence that Defendant had tacked up between her driveway and her backyard.  He wanted to show the jury how malleable the fencing was in an effort to convince the jury that his client’s account of what happened was accurate, and more importantly, that the condition that Defendant created was not reasonably safe and that she was negligent for creating it and allowing it to exist.  Defendant testified at trial that she had put up the fence to keep her miniature poodle from running into the street.  Plaintiff’s counsel also offered photographs into evidence which showed the fence.  The photographs did show the fence down in some areas as Plaintiff had described; however, Defendant testified that she did not know who took the photographs and that she had never seen the fence in that condition or how Plaintiff had described it.  She described how she herself would walk over the fence to get from the driveway to the backyard and that she was able to do this with no problem. 
Defense counsel, Nancy Long, had Defendant read from the label of the chicken wire fencing the list of purposes outlined on the label.  Among those purposes, was “pet enclosures.”  Defense counsel highlighted this point for the purpose of showing that it was not unreasonable for Defendant to have used this kind of fence for the purpose she used it for.  Defense counsel also highlighted for the jury, through the cross examination of Plaintiff, the fact that Plaintiff was able to see the fence just fine and that she walked over it safely on her way to the back porch.  The inconsistencies between what she told the ambulance personal and emergency room doctors and what she testified to at her deposition were also explored for the purpose of showing that she had changed her story to make the fence appear dangerous, like a “trap.”  The jury returned a no cause verdict answering yes to the first question on the verdict sheet which read, “was the premises of defendant in a reasonably safe condition at the time of plaintiff’s fall on April 8, 2005?”  
Some insurers are hesitant to take cases to trial where there is a significant injury, even if liability is questionable.  This case is noteworthy because although the injury may have been significant, the liability for it was not there and the insurer was willing to take the risk of going to verdict in hopes that the jury would agree with its position on liability.  
