Defendants Prevail on Threshold Motion
On October 27, 2007, Plaintiff was a passenger in a vehicle operated by her son when they were struck from behind while stopped at a red light.  She commenced a lawsuit in February, 2010, against the owner and operator of the other vehicle, KSLN’s client, alleging that she sustained injuries to her neck, back, right foot and right arm as a result of the accident.  Specifically, she alleged a posterior central disc herniation at C4-5 with indentation on the ventral portion of the thecal sac and annular disc bulging at C5-6 and C6-7; mild compression of the ventral joints with minimal bilateral bony foraminal encroachment; and cervical radiculitis.  
At depositions, it was revealed that Plaintiff returned to Florida following the accident, where she was living at the time.  She was able to go back to work but alleged that she had difficulty cleaning her house, was unable to carry heavy groceries and that she could not engage in step aerobics or kick boxing after the accident.  She also claimed that she could no longer jog and that she was unable to return to the gym at all after the accident.  Plaintiff, in her late 50s at the time, denied any prior complaints of neck pain, however, KSLN’s defense attorney Nancy Long obtained Plaintiff’s medical records from Florida pre-dating the accident.  Those records revealed a history of intermittent neck pain dating back to at least 2004. 
Dr. Castellani performed an independent medical examination on behalf of the Defendants.  In his report, he noted that Plaintiff’s treatment course included one visit to the emergency room, chiropractic treatment, physical therapy and visits with a pain management specialist for medication and injections.  On her first chiropractic evaluation following the accident, Plaintiff had only a minimal restriction in the range of motion of her cervical and lumbar spine. She was treated for a cervical and lumbar strain along with tension headaches and muscle aches.  On physical examination, Dr. Castellani noted the range of motion of her cervical spine revealed only a slight restriction in flexion and right rotation.  Flexion was accomplished to 90% of normal and right rotation was accomplished to 80% of normal.  There was no restriction with cervical extension or left rotation.  Bilateral cervical bending was accomplished to 75% of normal.
In addition to interviewing Plaintiff, reviewing her medical records and conducting a physical examination, Dr. Castellani reviewed Plaintiff’s imaging studies, including x-rays and MRI studies.  Dr. Castellani opined that the November 29, 2007 cervical spine MRI, taken just one month after the motor vehicle accident, revealed no herniations or annular tears at any level.  There was a slight posterior bulge at C3-4 and an osteophyte disc bulge at C4-5.  At C4-5, there was also an increase in the facet joints with only a slight degree of spinal stenosis and slight bilateral neuroforaminal narrowing. Dr. Castellani opined that Plaintiff sustained an acute cervical and lumbosacral strain.  She also appeared to have sustained minor strains of her right foot and right wrist, which cleared rapidly.  While Plaintiff described persistent cervical pain, Dr. Castellani stated that her neurologic exams by her treating physicians and her current neurologic exam were normal and did not reflect involvement of any of her cervical nerve roots.  Moreover, he felt that her cervical spine MRI was benign.

In opposition to Defendants’ motion for summary judgment on the issue of serious injury threshold, Plaintiff offered the affidavit of Chris Muller, D.C.  It was obvious from Dr. Muller’s affidavit that he had never reviewed any of Plaintiff’s prior chiropractic records, nor was he aware of her prior history.  Ms. Long argued to the Court that Plaintiff’s case failed under Pommells v. Perez, 4 N.Y.3d 566 (2005).  Under Pommells and its progeny, a plaintiff’s medical expert must address the effect that any prior injuries or preexisting conditions may have upon the plaintiff’s present symptomology in order to satisfy the serious injury threshold.  Id. at 579-80.  The failure to do so renders any opinion as to causation purely speculative.  Franchini v. Palmieri, 307 A.D.2d 1056 (3d Dept. 2003).  
By offering Plaintiff’s prior records to the Court, Ms. Long established that the Plaintiff’s complaints after the accident were the same as before the accident.  Ms. Long discredited  Dr. Muller’s range of motion findings on the basis that he did not state what tests he performed, nor did he set forth what his findings were in comparison to what is considered normal range of motion.  Finally, Ms. Long argued the fact that Dr. Muller’s examinations of Plaintiff were not contemporaneous with her injury, rather, they were conducted beginning in August of 2009 when he started treating her.

The Court agreed with the Defense that Plaintiff did not sustain a serious injury as a result of the October 27, 2007 motor vehicle accident.  Plaintiff’s complaint was dismissed in its entirety. 

It has become increasingly difficult to convince courts to dismiss a case on serious injury threshold.  However, this was a case that was ripe for summary judgment, given Plaintiff’s pre-existing history and failure to establish a new injury or aggravation of her prior condition.  When moving for summary judgment, it is important for defendants to look at the prevailing case law on the subject and to rely on the holdings of New York’s higher courts.  In this particular case, the judge relied on the seminal case of Pommells v. Perez, 4 N.Y.3d 566 (2005).  This was evident from his line of questioning at oral argument on what the case stands for and in his written decision.  
